PUBLIC HEARING ITEM B

City of Brisbane

Agenda Report

TO: Honorable Mayor and City Council

FROM: Community Development Director via City Manager

SUBJECT: Ordinance No. 558, Zoning Text Amendment RZ-2-11 to Amend Brisbane
Municipal Code Title 17 Regarding Definitions, Height Limits and Requests for

Reasonable Accommodations for Housing for Persons with Disabilities

DATE: Meeting of March 21, 2011

City Council Goals:

To preserve and enhance livability and diversity of neighborhoods (Goal #14).
To preserve the unique current character of Brisbane (Goal #16).

Purpose:

To update the Zoning Ordinance to further provide for reasonable accommodations for housing
for persons with disabilities as required by State law. Amendments are proposed to provide an
Accessibility Improvement Permit procedure for height limit exceptions similar to the existing
procedure for setback exceptions, and to provide an additional procedure by which general
exceptions to the Zoning Ordinance could be approved to provide for reasonable
accommodations.

Recommendation:

Introduce Ordinance No. 558.

Background:

California Government Code Section 65583(c)(3) requires that the Housing Element include a
program which will:

Address and, where appropriate and legally possible, remove governmental constraints to
the maintenance, improvement, and development of housing, including housing for all
income levels and housing for persons with disabilities. The program shall remove
constraints to, and provide reasonable accommodations for housing designed for,
intended for occupancy by, or with supportive services for, persons with disabilities.
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Consistent with State law, the recently adopted 2007-2014 Housing Element contains the
following program regarding constraints on providing housing for persons with disabilities:

Program H.B.3.d Adopt a general provision to allow ministerial approval by the
Community Development Director, subject to a minimal fee, of exceptions to the Zoning
Ordinance for reasonable accommodation for housing for persons with disabilities per
Government Code Section 65583(c)(3), and specifically amend the height limit
exceptions in the zoning ordinance to allow for approval of Accessibility Improvement
Permits for elevators and accessible-van garages needed by persons with disabilities to
exceed the applicable height limit.

The recommended ordinance is intended to implement this Housing Element program.
Discussion:

Setback exception procedures to accommodate accessibility improvements for persons with
disabilities are already provided in Municipal Code. The recommended height limit exception
for accessibility improvements would generally follow this same format. The Zoning
Administrator would hold noticed public hearings at which height limit exceptions could be
granted to accommodate accessibility improvements such as elevators and wheelchair van garage
spaces, if it can be found that the exception is necessary to meet special accessibility needs, any
visual impacts will be minimized, adverse impacts upon adjacent properties will be avoided, and
construction will be in compliance with building and fire codes.

To address any other possible requests for “reasonable accommodations,” a procedure is
recommended to meet special needs that cannot be addressed through the height limit and
setback exceptions, utilizing the same Accessibility Improvement Permit process.

A number of “clean-up” revisions to the existing height limit exceptions are further
recommended. The chimney height exception would be raised to comply with Building Code
requirements. The exception for “radio and other towers™ would be amended to reference
provisions for wireless telecommunications facilities (cell towers) elsewhere in the Municipal
Code. A simplified height exception procedure for solar energy systems installed atop existing
buildings would be adopted. Either superseded or conflicting height exceptions still on the
books for various types of institutional buildings, buildings in non-residential districts,
downslope garages and carports, and gable or hipped roofs would be deleted.

The approval process for requests for reasonable accommodations and height limit exceptions for
accessibility improvements and solar panels would require notice to property owners and
occupants on both sides of, to the rear of and directly across the street from the subject site. The
Zoning Code definition of “adjacent” is recommended to be revised accordingly.

As a matter of information, the Planning Commission considered the proposed amendment at its

February 10, 2011 meeting and unanimously recommended approval. Planning Commission
staff report, minutes and resolution are attached for information.
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Environmental Determination:

A Negative Declaration was adopted by the City Council January 18, 2011, for the 2007-2014
Housing Element, including Program H.B.3.d which the proposed ordinance would implement.
The alteration of existing facilities and the construction of small structures are categorically
exempt from the California Environmental Quality Act per State CEQA Guidelines Sections
15301 and 15303. The exceptions to the use of these categorical exemptions referenced in
Section 15300.2 do not apply.

Fiscal Impact:

None.

Measure of Success:

Simplified processing of zoning exceptions to accommodate persons with disabilities consistent
with the requirements of state law.

Attachments:

Redline Version of Recommended Changes to BMC Sections 17.02.025, 17.32.060 & 17.32.080
Draft Ordinance No. 558

Planning Commission Resolution RZ-2-11

Planning Commission Minutes for 2/10/11 Meeting (excerpt)

Agenda Report for 2/10/11 Planning Commission Meeting
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REDLINE VERSION OF RECOMMENDED
CHANGES TO BRISBANE MUNICIPAL CODE SECTIONS 17.02.025 & 17.32.060
AND ADDITION OF BRISBANE MUNICIPAL CODE SECTION 17.32.080
(additions to the current regulations shown in italics and deletions shown in strikethrough)

17.02.025 — Adjacent. “Adjacent” means physically close and-next to, such as 1o the side or
rear of or located directly across the street from batwithowt-touching-orhavinea-commeon -boundary-ora
cottriehdettresthanothesdotor parcel of lind,

17.32.060 — Exceptions—Height limit. A. Chimneys which do not exceed three (3) feet
in width or depth may exceed the height limit by no more than feurd) five (5) feer except as
required to comply with the California Building Code.

B. Where cupolas, flag poles, monuments, radio and other towers, water tanks,
church steeples, mechanical appurtenances and similar structures are permitted in a district,
height limits therefore may be exceeded upon the securing of a use permit. [Wireless
telecommunications facilities shall be subject to the height exception procedures set forth in
Section 17.32.035.

C. Solar energy syvstems, including those for water heating as well as photovoltaic
purposes, to be installed atop existing buildings may exceed the height limit through approval of
an administrative permit by the zoning administrator. If the zoning administrator determines
that the granting of the permit would not result in a specific adverse impact upon the public
health and safety, the zoning administrator shall give written notice of the intended approval to
property owners and occupants on both sides of, to the rear of and directly across the street from
the site on which the system is proposed to be located. The notice shall generally describe the
nature, design and location of the proposed syvstem and advise the recipients that they may
submit written comments on the intended decision by a certain date, which shall be not less than
ten (10) days from the date of mailing the notice. The notice shall also advise the recipients that
they have the right to appeal a decision of the zoning administrator to the planning commission.
The zoning administrator shall send a copy of the final decision on the application to each
person who has submitted written comments within the time prescribed in the notice.

D. Exceptions to the height limit to accommodate accessibility improvements (such
as clevators and wheelchair van garage spaces) may be allowed upon the granting of an
accessibility improvement permit by the zoning administrator, following the conduct of a hearing
with ten (10) days notice thereof being given to property owners and occupants on both sides of,
to the rear of and directly across the street from the site. The zoning administrator may issue the
accessibility improvement permit if he or she finds and determines that:

4 The exception is necessary to meet special needs for accessibility of a
person having a disability which impairs his or her ability to access the property.

2. Visual impacis of the accessibility improvements exceeding the height
limit will be minimized.
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3. The accessibility improvements will not create any significant adverse
impacts upon adjacent properties in terms of loss of privacy, noise or glare.

4. The accessibility improvements will be constructed in a sound and
workmanlike manner, in compliance with all applicable provisions of the building and fire
codes.

35 feet 38 feet
17.32:080 Requests for reasonable accommodations.  Modifications or

exceptions to the regulations set forth in Title 17 may be requested as reasonable
accommodations for housing designed for, intended for occupancy by, or with supportive
services for, persons with disabilities, if the accommodation would not impose an undue
Jfinancial or administrative burden upon the City and would not require a fundamental
alteration in the nature of the applicable regulation. Such requests may be granted by
the zoning administrator through application for an accessibility improvement permit,
Jollowing the conduct of a hearing with ten (10) days notice thereof being given to
property owners and occupants on both sides of, to the rear of and directly across the
street from the site. The zoning administrator may issue the accessibility improvement
permit if he or she finds and determines that:

A. The accommodation is necessarv to meet special needs for a person
having a disability and cannot be addressed through the exceptions under Sections
17.32.060 and 17.32.070).

B. Any visual impacts of the accommodation will be minimized.

C. The accommodation will not create any significant adverse impacts upon
adjacent properties in terms of loss of privacv, noise or glare.

D. Any construction resulting from the accommodation will be done in a

sound and workmanlike manner, in compliance with all applicable provisions of the
building and fire codes.
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DRAFT
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE AMENDING SECTION
17.32.060 OF THE MUNICIPAL CODE REGARDING HEIGHT LIMIT
EXCEPTIONS AND ADDING SECTION 17.32.080 REGARDING
REQUESTS FOR REASONABLE ACCOMMODATIONS FOR HOUSING
FOR PERSONS WITH DISABILITIES

The City Council of the City of Brisbane hereby ordains as follows:
SECTION 1: Section 17.02.025 of Chapter 17.02, Definitions, is amended to read as follows:

§17.02.025 — Adjacent. “Adjacent™ means physically close to. such as to the side or rear of or
located directly across the street from.

SECTION 2: Section 17.32.060 of Chapter 17.32, General Use Regulations, is amended to
read as follows:

§17.32.060 — Exceptions—Height limit. A, Chimneys which do not exceed three (3) feet
in width or depth may exceed the height limit by no more than five (5) feet except as required to
comply with the California Building Code.

B. Where cupolas, flag poles, monuments, radio and other towers, water tanks,
church steeples, mechanical appurtenances and similar structures are permitted in a district,
height limits therefore may be exceeded upon the securing of a use permit. Wireless
telecommunications facilities shall be subject to the height exception procedures set forth in
Section 17.32.035.

C. Solar energy systems, including those for water heating as well as photovoltaic
purposes, to be installed atop existing buildings may exceed the height limit through approval of
an administrative permit by the zoning administrator. If the zoning administrator determines that
the granting of the permit would not result in a specific adverse impact upon the public health
and safety, the zoning administrator shall give written notice of the intended approval to property
owners and occupants on both sides of, to the rear of and directly across the street from the site
on which the system is proposed to be located. The notice shall generally describe the nature,
design and location of the proposed system and advise the recipients that they may submit
written comments on the intended decision by a certain date, which shall be not less than ten (10)
days from the date of mailing the notice. The notice shall also advise the recipients that they
have the right to appeal a decision of the zoning administrator to the planning commission. The
zoning administrator shall send a copy of the final decision on the application to each person
who has submitted written comments within the time prescribed in the notice.

D. Exceptions to the height limit to accommodate accessibility improvements (such
as elevators and wheelchair van garage spaces) may be allowed upon the granting of an
accessibility improvement permit by the zoning administrator, following the conduct of a hearing
with ten (10) days notice thereof being given to property owners and occupants on both sides of,
to the rear of and directly across the street from the site. The zoning administrator may issue the
accessibility improvement permit if he or she finds and determines that:
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I. The exception is necessary to meet special needs for accessibility of a
person having a disability which impairs his or her ability to access the property.

2. Visual impacts of the accessibility improvements exceeding the height
limit will be minimized.

3, The accessibility improvements will not create any significant adverse
impacts upon adjacent properties in terms of loss of privacy, noise or glare.

-+, The accessibility improvements will be constructed in a sound and

workmanlike manner, in compliance with all applicable provisions of the building and fire codes.

SECTION 3: Section 17.32.080 of Chapter 17.32, General Use Regulations, is added to read as
follows:

§17.32.080 — Requests for reasonable accommodations. Modifications or exceptions
to the regulations set forth in Title 17 may be requested as reasonable accommodations
for housing designed for, intended for occupancy by, or with supportive services for,
persons with disabilities, if the accommodation would not impose an undue financial or
administrative burden upon the City and would not require a fundamental alteration in the
nature of the applicable regulation. Such requests may be granted by the zoning
administrator through application for an accessibility improvement permit, following the
conduct of a hearing with ten (10) days notice thereof being given to property owners and
occupants on both sides of] to the rear of and directly across the street from the site. The
zoning administrator may issue the accessibility improvement permit if he or she finds
and determines that:

A. The accommodation is necessary to meet special needs for a person
having a disability and cannot be addressed through the exceptions under Sections
17.32.060 and 17.32.070.

B. Any visual impacts of the accommodation will be minimized.

C. The accommodation will not create any significant adverse impacts upon
adjacent properties in terms of loss of privacy, noise or glare.

D. Any construction resulting from the accommodation will be done in a

sound and workmanlike manner, in compliance with all applicable provisions of the
building and fire codes.

SECTION 4: Where a use permit, design permit, building permit or variance approval has been
issued through final action by the City prior to the effective date of this Ordinance, the holder of
such permit or approval may proceed to construct the improvements or establish the use
authorized by such permit or approval and the same shall be exempted from any conflicting
regulations that may be contained in this Ordinance.

SECTION 5: If any section, subsection, sentence, clause or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision
shall not affect the validity of the remaining portions of this Ordinance. The City Council of the
City of Brisbane hereby declares that it would have passed this Ordinance and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that one or more sections,
subsections, sentences, clauses or phrases may be held invalid or unconstitutional.
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SECTION 6: This Ordinance shall be in full force and effect thirty days after its passage
and adoption.

The above and foregoing Ordinance was regularly introduced and after the waiting time
required by law, was thereafter passed and adopted at a regular meeting of the City Council of
the City of Brisbane held on the day of , 2011, by the
following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney
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RESOLUTION NO. RZ-2-11

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BRISBANE
RECOMMENDING ZONING TEXT AMENDMENT RZ-2-11 TO THE CITY COUNCIL,
SUCH AMENDMENTS PERTAINING TO
CITY OF BRISBANE MUNICIPAL CODE TITLE 17, ZONING, CHAPTER 17.32,
REGARDING REQUESTS FOR REASONABLE ACCOMMODATIONS FOR HOUSING FOR PERSONS
WITH DISABILITIES AND HEIGHT LIMIT EXCEPTIONS

WHEREAS, 2007-2014 Housing Element Program H.B.3.d calls for adoption of a provision in the Zoning
Ordinance for reasonable accommodation for housing for persons with disabilities and for amendment of the height
limit exceptions to allow for approval of Accessibility Improvement Permits for elevators and accessible-van
earages needed by persons with disabilities to exceed the applicable height limit; and

WHEREAS, Policy 116 directs the City to recognize the special needs of persons with disabilities; and

WHEREAS. 1994 General Plan Policies 4 and 5 and Program 22a direct the City to consider Zoning
Ordinance amendments to address building height issues with clear standards and the least intrusive necessary for
the public health and safety consistent with State and Federal law; and

WHEREAS, on February 10, 2011, the Planning Commission held a public hearing on the draft ordinance;
and

WHEREAS, the minutes of the Planning Commission meeting of February 10, 2011, are attached and
incorporated by reference as part of this resolution; and

WHEREAS, a Negative Declaration was adopted by the City Council January 18, 2011, for the 2007-2014
Housing Element, including Program H.B.3.d which the proposed ordinance would implement; and

WHEREAS, the proposed updating of the height limit exceptions is categorically exempt from the
California Environmental Quality Act (CEQA) per Sections 15301 and 15303 of the State CEQA Guidelines: the
exceptions to the use of this categorical exemption referenced in Section 15300.2 do not apply.

NOW, THEREFORE, based upon the evidence presented, both written and oral, the Planning Commission
of the City of Brisbane hereby RECOMMENDS that the City Council adopt the attached ordinance.

JAMEEL MUNIR—
Chairman

1 hereby certify that the foregoing Resolution No. RZ-2-11 was duly and regularly passed and adopted by the
Brisbane Planning Commission at a regular meeting thereof held on February 10, 2011, by the following roll call
vote:

AYES: Cunningham, Parker, Reinhardt, Munir
NOES: None

ABSENT: Do /’j:_Q S:Q

JOHN SWIECKI
Community Development Director
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excerpt
BRISBANE PLANNING COMMISSION
Action Minutes of February 10, 2011
Regular Meeting

PUBLIC HEARING: Zoning Text Amendment RZ-2-11 to Amend Brisbane Municipal
Code Title 17, Chapter 17.32, Section 17.32.050, Regarding Requests for Reasonable
Accommodations for Housing for Persons with Disabilities and Height Limit Exceptions;
City of Brisbane, applicant

Senior Planner Tune presented the item. In response to a question from Commissioner
Cunningham, he explained that the definition of “adjacent” was proposed to be revised to
reflect common usage.

Chairman Munir opened the public hearing.

There being no one wishing to speak, Commissioner Parker moved that the public
hearing be closed. The motion was seconded by Commissioner Reinhardt and approved
4-0 (Commissioner Do absent).

Commissioner Parker moved to approve Resolution RZ-2-11 to recommend that the City
Council adopt the draft ordinance. The motion was seconded by Commissioner
Reinhardt and approved 4-0 (Commissioner Do absent).
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HEALTH AND SAFETY CODE

§ 17959.1. Issuance of permit by city or county; Denial of permit;
Standards of system '

(a) A city or county shall administratively approve applications to install
solar energy systems though the issuance of a building permit or similar
nondiscretionary permit. However, if the building official of the city or county
has a good faith belief that the solar energy system could have a specific,
adverse impact upon the public health and safety, the city or county may
require the applicant to apply for a use permit.

(b) A city or county may not deny an application for a use permit to install
a solar energy system unless it makes written findings based upon substantial
evidence in the record that the proposed installation would have a specific,
adverse impact upon the public health or safety, and there is no feasible
method to satisfactorily mitigate or avoid the specific, adverse impact. This
finding shall include the basis for the rejection of potential feasible alterna-
tives of preventing the adverse impact.

(c) Any conditions imposed on an application to install a solar energy system
must be designed to mitigate the specific, adverse impact upon the public
health and safety at the lowest cost possible.

(d)X1) A solar energy system shall meet applicable health and safety
standards and requirements imposed by state and local permitting authorities.

(2) A solar energy system for heating water shall be certified by the Solar
Rating Certification Corporation (SRCC) or other nationally recognized certi-
fication agency. SRCC is a nonprofit third party supported by the United States
Department of Energy. The certification shall be for the entire solar energy
system and installation.

(3) A solar energy system for producing electricity shall meet all applicable
safety and performance standards established by the National Electrical Code,
the Institute of Electrical and Electronics Engineers, and accredited testing
laboratories such as Underwriters Laboratories and, where applicable, rules of
the Public Utilities Commission regarding safety and reliability.

(e) The following definitions apply to this section:

(1) “Afeasible method to satisfactorily mitigate or avoid the specific, adverse
impact” includes, but is not limited to, any cost effective method, condition, or
mitigation imposed by a city or county on another similarly situated applica-
tion in a prior successful application for a permit. A city or county shall use its
best efforts to ensure that the selected method, condition, or mitigation meets
the conditions of subparagraphs (A) and (B) of paragraph (1) of subdivision (d)
of Section 714 of the Civil Code.

(2) “Solar energy system” has the meaning set forth in paragraphs (1) and
(2) of subdivision (a) of Section 801.5 of the Civil Code.

(3) A“specific, adverse impact” means a significant, quantifiable, direct, and
unavoidable impact, based on objective, identified, and written public health or
safety standards, policies, or conditions as they existed on the date the
application was deemed complete.

Added Stats 2004 ch 789 § 6 (AB 2473).

Former Sections: Collateral References:
Former § 17959.1, relating to prohibitions on Cal. Forms Pleading & Practice (Matthew
local ordinances unreasonably restricting solar Bender®) ch 579 “Zoning And Planning”.

energy systems, was added Stats 1978 ch 1154 8 Witkin Summary (10th ed) Constitutional
§ 7 and repealed Stats 2004 ch 789 § 5 (AB  Law § 1009.
2473).
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